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Re: New Wave of California Proposition 65 Acrylamide 60-Day Notices 
 
Food companies should be aware of a recent, new wave of Proposition 65 (“Prop 65”) challenges 
targeting acrylamide in food.  In the past year, private litigants—particularly the Center for 
Environmental Health (“CEH”)—have filed numerous 60-day notices indicating their intent to sue 
food companies that allegedly fail to warn consumers of harmful levels of acrylamide under the 
“bounty hunter” provisions of California’s Proposition 65 (“Prop 65”).  These 60-day notices target 
snack products made from potatoes as well as prune juice, black olives, tofu scramble, and cookies.  
Below, we provide a refresher of the acrylamide Prop 65 litigation as well as a summary of these 
recent 60-day notices.  A food company doing business in California is well advised to proactively 
self-assess its exposure to potential Prop 65 liabilities.   
 
Background on Acrylamide Prop 65 Litigations 
 
Prop 65 requires the Governor of California to publish, at least annually, a list of chemicals known to 
the State to cause cancer or reproductive toxicity. 1/  Businesses are required to provide a "clear 
and reasonable" warning before knowingly and intentionally exposing anyone in California to a listed 
chemical. 2/  Prop 65 permits private litigants or “bounty hunters” to bring private lawsuits to enforce 
the warning requirements. 3/  A “bounty hunter” seeking to sue for failure to warn as required by 
Prop 65 must notify the potential defendant and state prosecutors of the alleged violation and its 
intent to sue 60 days before a suit may be filed. 4/  These 60-day notices are publicly posted on the 
State’s Office of the Attorney General’s website. 5/   
 
Acrylamide has been listed as a carcinogen under Prop 65 since 1990. 6/   However, it was 
discovered only in April 2002 that the chemical is commonly produced in many plant-based human 
foods as a byproduct of high-temperature cooking.  Since then, many 60-day notices were filed by 
bounty hunters.  In 2005, the attorney general sued several food companies for selling potato chips 

                                                   
1/ Cal. Health & Safety Code § 25249.8(a). 
2/ Id. § 25249.6. 
3/ Id. § 25249.7(d).  
4/ Id. § 25249.7(d)(1).  
5/ Office of the Attorney Gen., Cal. Dep’t of Justice, 60-Day Notice Search, 
https://oag.ca.gov/prop65/60-day-notice-search (last visited Feb. 7, 2017).   
6/ Acrylamide is also listed under Prop 65 as causing reproductive toxicity.    

https://oag.ca.gov/prop65/60-day-notice-search
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and French fries containing high levels of acrylamide, and several settlement agreements were 
reached to reduce the acrylamide levels in foods.   
 
Recent 60-Day Notices for Acrylamide 
 
Since the beginning of 2016, potential litigants have filed at least 38 60-day notices regarding 
products that allegedly fail to warn of acrylamide levels outside of the 0.2 µg/day safe harbor.  The 
vast majority were filed in the last few months of 2016.  CEH, an organization associated with the 
Lexington Law Group in San Francisco, filed 37 out of 38 of the notices in 2016 and 2017. 
 
CEH files 60-day notices against both manufacturers and retailers.  Most of the 60-day notices 
concern products that have been the subject of acrylamide challenges in the past:  fried or baked 
potato- or sweet potato-based products, including potato chips, hash browns, tater tots; or fried or 
baked vegetable chips, sticks, or straws.  Notably, several of the recent notices have branched out 
to include other types of foods, including prune juice, black olives, tofu scramble, and cookies.   
 
The 60-day notices filed by CEH essentially are form documents with only minor customizations for 
particular defendants.  For example, the notices do not allege a specific level of acrylamide present 
in the products, nor do they explain if CEH has performed testing for levels of acrylamide.  Each of 
the 60-day notices requests (1) a recall of products already sold; (2) the provision of clear and 
reasonable warnings for products sold in the future; and (3) the payment of civil penalties, both to 
the state and to the plaintiffs. 
 
Preparing for Proposition 65 Litigation 
 
In anticipation of Proposition 65 litigation over acrylamide, it would be prudent to engage legal 
counsel early to prepare to respond to potential 60-day notices and threatened lawsuits.  
Importantly, the mere presence of acrylamide in a food product does not automatically trigger a legal 
obligation to warn.  Under the “safe harbor” exemption, a Proposition 65 warning is not required if 
the company can establish that the level of the acrylamide would result in an exposure level that is 
within a “safe harbor.”  OEHHA has established the following safe harbor levels for acrylamide: No 
Significant Risk Levels (NSRLs) at 0.2 µg/day and Maximum Allowable Dose Levels (MADLs) at 140 
µg/day.  Because acrylamide forms naturally during the baking process, the Proposition 65 
regulations recognize the level should be based on the lowest level reasonably achievable during 
processing rather than the published NSRLs.  7/  Over the past ten years, there have been multiple 
consent decrees for various savory foods that have set the level that does not require a Proposition 
65 warning for savory snacks.  Most consent decrees set the level between 275 to 281 ppb 
acrylamide.  Companies should consult with legal counsel to determine the level of acrylamide in 
their products they may trigger the warning.   
 

*  *  * 
 
We will continue to monitor Proposition 65 litigation.  Please contact us if you have any questions. 

                                                   
7/  Cal. Code Regs. tit. 27, § 25501(a)(4). 


