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MEMORANDUM

From: Gary Jay Kushner
Brian D. Eyink

Date: August 6, 2014

Re: DC Circuit Issues En Banc Decision Upholding Country of Origin Labeling

A divided U.S. Court of Appeals for the District of Columbia Circuit recently issued an en banc
decision upholding on First Amendment grounds the U.S. Department of Agriculture (USDA)
Agricultural Marketing Service’s (AMS’s) mandatory country of origin labeling (COOL) rule for certain

meat and poultry products in American Meat Institute v. U.S. Department of Agriculture. 1/ Over a
lengthy dissent, the DC Circuit majority concluded that the disclosures required under COOL are
“factual and uncontroversial,” and that the government had a “substantial” interest in providing the
information to consumers. Accordingly, the compelled disclosure did not violate the First
Amendment. The decision could affect other disclosure-based labeling schemes that are not based
on ensuring safety or preventing deception. A copy of the decision is attached.

Background

In May 2013, in response to an adverse World Trade Organization (WTO) decision, AMS amended
its COOL scheme to require that labeling for muscle cuts of beef, lamb, chicken, goat, and pork
declare the country or countries in which the animal was born (or hatched), raised, and slaughtered
(or harvested). The rule also prohibited what had been the common practice of commingling

products from different countries under a collective label. 2/

A coalition representing the meat industry, lead by the American Meat Institute (AMI), filed suit to
enjoin the rule, arguing among other things that the First Amendment protected companies from
compelled speech that did not serve an important government interest. A federal district court, and
then a three-judge panel of the DC Circuit, upheld the regulation. But the D.C. Circuit panel noted
that it remained unsettled how the First Amendment standard articulated by the Supreme Court in

Zauderer v. Office of Disciplinary Counsel 3/ should apply to the situation at hand. The full DC
Circuit voted to hear the Zauderer issue en banc.

1/ Case No. 13-5281 (D.C. Cir., July 29, 2014) (en banc).

2/ For more information on the final rule, see Hogan Lovells Memorandum, AMS Issues Final Revisions
to Country of Origin Labeling Rule (May 28, 2013).

3/ 471 U.S. 626 (1985). Zauderer is summarized below.
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Brief Summary of Zauderer

Zauderer involved a challenge to an Ohio rule that required attorneys advertising contingent-fee
representation to disclose that clients would still have to pay costs even if the lawsuit were
unsuccessful. The Court held that this mandatory disclosure of “purely factual and uncontroversial
information about the terms under which [the attorney’s] services will be available” was appropriate
in light of the state’s interest in preventing deception. The Court recognized that some mandatory
disclosures might unconstitutionally restrict or chill commercial speech, but noted that the
“advertiser’s rights are adequately protected as long as disclosure requirements are reasonably
related to the State’s interest in preventing deception of consumers.”

The DC Circuit’s En Banc Decision

In AMI, the majority held that “Zauderer in fact does reach beyond problems of deception, sufficiently
to encompass the disclosure mandates at issue here.”

The court noted that the information required in the COOL disclosure was not controversial,
satisfying the first component of Zauderer. Despite the government’s acknowledgement that COOL
labeling was not intended to prevent deception or for food-safety purposes, the court determined that
several factors “combined to make the interest substantial”: the context and history of country of
origin labeling of consumer products; consumer interest in extending country of origin information to
food products; and “individual health concerns and market impacts that can arise in the event of a
food-borne illness outbreak.” The court detailed the long history of country of origin disclosure
requirements for different products, as well as comments in the legislative history demonstrating that
Congress intended COOL to provide factual information to consumers. The court also noted
evidence from the regulatory and legislative records demonstrating that consumers were interested
in having origin information provided in more detail for foods. Finally, the court observed that
consumers may be interested in avoiding a country’s products in light of potential safety issues.
Accordingly, the court concluded that the government’s interest was “substantial” and declined to
address whether Zauderer allows disclosures to achieve interests other than “substantial interests.”

Once it determined that the government’s interest was “substantial,” the court concluded that the
regulation was necessarily a “reasonable fit” because it simply required that the information the
government deemed important be disclosed.

The court framed Zauderer as a specialized application of the Supreme Court’s decision on
restrictions of commercial speech in Central Hudson Gas & Electric Corp. v. Public Service

Commission of New York, 4 / which held generally that commercial speech that is not false or
deceptive and does not concern illegal activity can be restricted only in furtherance of a “substantial”
government interest and only by means that are “in proportion” to that interest.

Several judges authored separate concurrences or dissents.

The Concurrences

Judge Rogers concurred in much of the decision but wrote separately to express the view that
Zauderer and Central Hudson should be viewed as separate doctrines—the former relating to
compelled speech and the latter to restrictions on speech.

4/ 447 U.S. 557 (1980).
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Judge Kavanaugh concurred in the judgment. Applying the Central Hudson analysis, Judge
Kavanaugh wrote that, to sustain the regulation, the government would need to have a substantial
interest and demonstrate sufficient fit between the interest and the means chosen. Judge
Kavanaugh argued that the mere interest in providing consumers information they might want is
insufficient to compel speech and would drain compelled speech Constitutional analysis of all
meaning. Instead, Judge Kavanaugh believed that the government had a substantial interest in
promoting American industry.

The Dissents

Judge Brown, joined by Judge Henderson, authored a lengthy dissent disagreeing widely with the
majority’s reasoning. She read Zauderer as limited to disclosures to prevent deception. She also
took issue with the implication that the government may compel disclosure of any information it
thinks may be of interest to consumers, arguing that mere consumer interest is not a sufficiently
substantial government interest to justify infringing a business’s First Amendment rights. Judge
Brown also objected to the factors the court determined provided the substantial government
interest, arguing that none of them on their own demonstrated the government’s interest was
substantial and that several were not explicitly advanced by the government as interests supporting
this rule. Judge Brown also took issue with the court’s examination of the legislative record, rather
than only the regulatory record, to ascertain the government’s interest in the COOL scheme.

Judge Henderson joined Judge Brown’s dissent and wrote separately to address issues of court
procedure and precedent, arguing that the panel should have followed an earlier DC Circuit decision

in R.J. Reynolds Tobacco Co. v. FDA, 5/ which Judge Henderson believed had already addressed
the question.

Consequences of the Decision

The DC Circuit’s decision could have significant ramifications for labeling laws enacted for reasons
other than consumer protection. Although the decision is binding precedent in only the DC Circuit,
other courts can be expected to consider the decision if faced with a similar question for the first
time, and the DC Circuit is the forum for a significant amount of litigation challenging federal agency
action. Moreover, the decision left unclear how far the DC Circuit would be wiling to extend its
interpretation of Zauderer, including what other interests might be considered “substantial,” whether
the decision might extend to interests other than “substantial” interests, and whether there is any
limitation to the types of information that can be required to be disclosed to satisfy a desire to know
information about products.

By leaving COOL in place, the decision also keeps open avenues for Canada and Mexico to
continue their ongoing challenges before the WTO, in which they have successfully argued that
COOL imposes trade barriers that would authorize retaliatory tariffs by those countries.

* * *

We will continue to monitor this and other litigation affecting labeling regulation. Please do not
hesitate to contact us with any questions.

5/ 696 F.3d 1205 (D.C. Cir. 2012).


