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MEMORANDUM 

 
From: Joseph A. Levitt 

Leigh G. Barcham 
 
Date: February 10, 2017 
 
Re: OMB Issues Guidance on Implementation of Regulatory Cap and Hiring Freeze  
 
The White House Office of Management and Budget (OMB) has issued interim guidance on how 
agencies should implement two recent White House actions—the Executive Order on Reducing 
Regulation and Controlling Regulatory Costs 1/ and the White House memorandum issuing a hiring 
freeze. 2/  The OMB guidance interpreting the Executive Order on Reducing Regulation and 
Controlling Regulatory Costs, which implemented the rule that for each new regulation issued, two 
existing regulations must be repealed to offset its costs, provides additional information on the scope 
of the order, how costs should be calculated, how regulations with judicial or statutory deadlines 
should be handled, and whether cost reductions may be shared across agencies.  Importantly, the 
OMB guidance states that significant agency guidance documents could be included, and that such 
decisions will be made on a case-by-case basis.   
 
The guidance on implementation of the hiring freeze identifies several categories of employees that 
are exempt from the freeze and also explains that the freeze will end as soon as OMB implements a 
plan to reduce the number of federal employees through attrition. 
 
OMB Guidance on Reducing Regulation and Controlling Regulatory Costs 
 
OMB’s Office of Information and Regulatory Affairs (OIRA) has issued interim guidance, including 
questions and answers, directing agencies on how to implement Section 2 the Executive Order on 
Reducing Regulation and Controlling Regulatory Costs. 3/  Section 2 of the order is specific to 
agency actions during fiscal year (FY) 2017.  The guidance consequently addresses how the order 
will be implemented in FY 2017, but does not address the order’s provisions in Section 3 concerning 
FY 2018 and subsequent years.  The administration could extend the same principles to FY 2018 
and beyond at a later time if it chooses to do so. 
 
The guidance clarifies how agencies are expected to implement the three key requirements imposed 
under Section 2 of the order: (1) for each new regulation promulgated, an agency must identify at 
least two existing regulations to be repealed; (2) the total net cost for all new and repealed 

                                                   
1/ See HL Memo -  Trump Administration Issues Executive Order on Reducing Regulations and 
Controlling Regulatory Costs (Feb. 2, 2017). 
2/ See HL Memo – Trump Administration Freezes Regulations and Hiring and Withdraws from 
Trans-Pacific Partnership (Jan. 25, 2017). 
3/ Memorandum: Interim Guidance Implementing Section 2 of the Executive Order of January 
30, 2017, Titled “Reducing Regulation and Controlling Regulatory Costs” (Feb. 2, 2017).  
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regulations for FY 2017 must be no greater than zero; and (3) any new incremental costs associated 
with a new regulation must be offset by the elimination of existing costs associated with at least two 
existing regulations. 
 
OMB plans to issue further guidance regarding the application of the order for FY 2018 and beyond, 
and may also revise the questions and answers in the current interim guidance. 
 

 Scope 
 
The guidance clarifies that the requirements of Section 2 of the order apply only to “significant 
regulatory actions,” as defined in Executive Order 12866, issued between noon on January 20 and 
September 30, 2017.  A “significant regulatory action” means any regulatory action that is likely to 
result in a rule that may:  
 

(1) Have an annual effect on the economy of $100 million or more or adversely affect in a 
material way the economy, a sector of the economy, productivity, competition, jobs, the 
environment, public health or safety, or State, local, or tribal governments or communities;  
(2) Create a serious inconsistency or otherwise interfere with an action taken or planned by 
another agency;  
(3) Materially alter the budgetary impact of entitlements, grants, user fees, or loan programs 
or the rights and obligations of recipients thereof; or  
(4) Raise novel legal or policy issues arising out of legal mandates, the President’s priorities, 
or the principles set forth in this Executive order 

 
For regulations affecting the food industry, paragraph (1) concerning regulatory actions that cost 
more than $100 million and paragraph (2) concerning regulatory actions raising novel legal or policy 
issues are the ones most likely to be applicable. 
 
The guidance directs agencies to “follow the standard significance determination process outlined in 
Executive Order 12866.”  We interpret this statement to mean that whether a regulatory action is 
considered “significant” will be decided jointly by the agency implementing the regulation and OMB. 
 
Importantly, the new White House guidance clarifies that the Executive Order will include “significant 
guidance documents” on a case-by-case basis.  This could be very important for the U.S. Food and 
Drug Administration (FDA) guidance documents expected to be released at some point to implement 
various provisions of the FDA Food Safety Modernization Act (FSMA).  The administration is giving 
itself discretion as to which guidance documents will be subject to the net cost neutrality principles 
and which will not. 
 
Agencies are directed to contact OIRA before issuing new significant guidance or regulatory 
interpretations.  The order also reminds agencies that they should continue to adhere to OMB’s 2007 
“Memorandum on Good Guidance Practices” and, as always, should ensure it is clear that 
compliance with agency guidance is voluntary.   
 
Regulations that are subject to a judicial or statutory deadline remain within the scope of the order.  
The guidance states that agencies may proceed with a regulatory action that needs to be finalized in 
order to comply with an imminent statutory or judicial deadline, even if they are not able to identify 
offsetting regulatory actions by the time the regulation is issued.  However, the agency will remain 
obligated to identify two regulatory actions to be repealed in order to offset the cost of the new 
regulatory action.  In other words, the need to identify offsetting regulations should not delay an 
agency from issuing a regulation with a judicial or statutory deadline, but the agency would still be 
required to identify offsetting regulations after the new regulation has been issued.   
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 Calculating Costs 
 
The guidance also provides additional information on how agencies should calculate the costs 
associated with new and repealed regulations.  According to the guidance, costs should be 
measured as the opportunity cost to society, as defined in OMB Circular A-4.  OMB Circular A-4 
does not provide an express definition of “opportunity cost” but explains that the principle of 
“willingness-to-pay” (WTP) can capture the notion of opportunity cost by measuring what individuals 
are willing to forgo to enjoy a particular benefit. 4/  Additionally, according to the circular, an 
individual’s “willingness-to-accept” (WTA) compensation for not receiving the improvement can also 
provide a valid measure of opportunity cost. 
 
The guidance states that in most circumstances, when determining costs associated with a 
regulation, agencies are not to include the cost savings associated with the rules.  For instance, the 
guidance explains that future energy cost savings associated with rules that require the adoption of 
more energy efficient technologies would not be counted as offsets to the costs of the regulation. 5/   
 
When it comes to determining what constitutes an offsetting cost, the guidance explains that any 
existing regulatory action that imposes costs, the repeal or revision of which will produce verifiable 
savings, may qualify as cost savings under the order.  All costs that would have occurred after the 
date of a repeal of the existing regulatory action would be included in the cost saving estimate.  This 
means that sunk costs would not be included.   
 
Cost elimination associated with Congressional actions to overturn a regulation, such as a repeal of 
a regulation under the Congressional Review Act, generally will qualify for cost savings.  
Additionally, the repeal or streamlining of mandatory reporting, recordkeeping, or disclosure 
requirements may qualify as cost reductions.  Regulations that were vacated or remanded prior to 
January 20, 2017, generally will not qualify as cost savings.  However, the OMB is seeking comment 
on whether there may be individual cases where a vacated or remanded regulation could count as 
offsets, such as where an agency is directed by a court to modify a rule through full notice and 
comment rulemaking.   
 
OMB will review on a case-by-case basis instances where a deregulatory action does not repeal 
existing regulations, but revises them to produce cost savings.  According to the guidance, purely 
deregulatory actions that confer only cost savings will not trigger the requirement to identify offsetting 
regulations.  However, if the deregulatory actions impose costs, agencies would be required to offset 
those costs. 
 
Unquantified costs and cost savings will be handled on a case-by-case basis.  In general, the weight 
assigned to unquantified effects will depend on their significance and degree of certainty. 
 

                                                   
4/ Circular A-4: To the Heads of Executive Agencies and Establishments (Sept. 17, 2003),  
https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf.  
5/ There may be an inconsistency on this point that would need to be resolved later.  The guidance 
states that not counting energy cost savings is consistent with conventions for benefit-cost analysis in 
OMB Circular A-4.  The circular, however, states the following: “Rulemakings may also yield cost savings 
(e.g., energy savings associated with new technologies). The numerator in the cost-effectiveness ratio 
should reflect net costs, defined as the gross cost incurred to comply with the requirements (sometimes 
called ‘total’ costs) minus any cost savings.” 

  

https://obamawhitehouse.archives.gov/sites/default/files/omb/assets/regulatory_matters_pdf/a-4.pdf
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 Agency Sharing of Cost Savings 
 
According to the guidance, the requirements of the order apply agency-wide, and regulatory savings 
may be shared within an agency (e.g., between the food side and drug side of the FDA). 6/  
Regulatory savings by one division in an agency therefore can be used to offset a new regulation 
issued by a different division.  Costs savings cannot be transferred from one agency to another, 
unless the agencies receive permission from OMB. 
 

 Timing 
 
For each new significant regulatory action issued on or before September 30, 2017, the guidance 
directs agencies to identify two existing regulatory actions the agency plans to eliminate or propose 
for elimination on or before September 30, 2017.  This identification should take place a “reasonable 
period of time” before the agency issues the new regulatory action.  Agencies are directed to fully 
offset the total incremental cost of the new regulatory action as of September 30, 2017. 
 
The guidance also directs agencies on how to coordinate the issuance of new regulations and the 
repeal of existing regulations.  The two regulatory actions intended to offset a new regulation 
typically should occur before or on the same schedule as the regulatory action they offset.  In 
instances where this timing is not possible, agencies should provide a plan for finalizing the 
offsetting regulation.   
 

 Pending Lawsuit 
 
Both OMB’s guidance and the Executive Order have been challenged in a lawsuit filed by Public 
Citizen, Natural Resources Defense Council, and the Communications Workers of America (AFL-
CIO). 7/  The plaintiffs allege that the Executive Order exceeds President Donald Trump’s 
constitutional authority, violates his duty under the Take Care Clause of the Constitution, and directs 
federal agencies to engage in unlawful actions. They seek a declaration that the Executive Order is 
unconstitutional and OMB’s guidance unlawful, as well as an injunction against executive agencies 
and OMB from complying with the Executive Order, among other forms of relief. 
 
OMB Guidance on Federal Hiring Freeze 
 
OMB also has issued two guidance memoranda on the actions agencies should take to implement 
the federal hiring freeze and exemptions authorized under the freeze. 8/   
 

 Exemptions 
 
As of noon January 22, 2017, no existing vacant position may be filled, and no new positions may be 
created.  However, the guidance identifies a number of categories of positions that are exempt from 
this limitation, including the following: 
 

                                                   
6/ The guidance refers to executive departments and agencies collectively as “agencies.” It is 
less than clear, however, if cost savings can be shared between two different agencies of the United 
States Department of Agriculture (USDA) (e.g., whether a rule repealed by USDA’s Agricultural 
Marketing Service (AMS) could be used to offset the cost of a new regulation issued by USDA’s 
Food Safety and Inspection Service (FSIS)).  It is possible OMB will decide that on a case-by-case 
basis.   
7/ Public Citizen, Inc. v. Trump, No. 1:17-cv-00253 (D.D.C.).  
8/ Memorandum: Immediate Actions and Initial Guidance for Federal Civilian Hiring Freeze 
(Jan. 25, 2017);  Memorandum: Federal Civilian Hiring Freeze Guidance (Jan. 31, 2017). 
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o Positions agency heads deem necessary to meet public safety responsibilities, including 
essential activities that protect life and property.  The guidance directs agency heads to 
consult a preexisting OMB guidance document to identify essential activities.  This 
preexisting guidance suggests that the exemption could be interpreted to include 
activities performed by FDA and USDA inspectors and potentially other food safety 
personnel, but it is not yet clear if that determination has been made. 9/   

o Internal career ladder promotions. 
o Reallocations of current employees within an agency to meet the highest priority needs, 

ensure essential services are not interrupted, and ensure that national security is not 
affected. 

o Positions where limiting the hiring of personnel would conflict with applicable law. 
o Job offers made prior to January 22, 2017, for which the individual has a confirmed start 

date on or before February 22, 2017. 
 
For job offers made before January 22, 2017, but for which the individual has a start date later than 
February 22, 207, agency heads must decide the matter on a case-by-case basis, including 
reviewing the position to determine whether the job offer should be revoked. 
 
OMB also may grant additional exemptions from the hiring freeze for critical situations, and the 
guidance details the steps agencies must take to request such an exemption. 
 

 Expiration of Hiring Freeze 
 
The guidance states that within 90 days of the White House’s publication of the hiring freeze 
memorandum issued January 23, OMB will recommend a long-term plan to reduce the size of the 
federal government’s workforce through attrition.  The hiring freeze will end upon implementation of 
OMB’s plan. 
 

*    *   * 
 
We will continue to monitor the Trump administration’s actions and developing policy agenda.  
Please contact us if you have any questions. 
 

                                                   
9/ The guidance directs agencies to refer to OMB Memorandum: Agency Operations in the 
Absence of Appropriations (Nov. 17, 1981) for examples of activities deemed “essential.”  The 
memorandum identifies “[a]ctivities essential to ensure continued public health and safety, including 
safe use of food and drugs and safe use of hazardous material.”  The full memorandum is available 
here: https://www.opm.gov/policy-data-oversight/pay-leave/furlough-guidance/attachment_a-4.pdf.  
Ultimately, whether any FDA or USDA personnel are exempt will need to be determined between the 
agencies (including the Department of Health and Human Services for FDA) and OMB. 

https://www.opm.gov/policy-data-oversight/pay-leave/furlough-guidance/attachment_a-4.pdf

