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Date: January 26, 2017 

 

Re: Trump Administration Freezes Regulations and Hiring and Withdraws from 

Trans-Pacific Partnership 

 
Since President Donald Trump was sworn in on January 20, the Trump administration has taken 
several actions that will affect the regulation of the food and agriculture industries domestically, as 
well as potential trade opportunities for these industries internationally.  First, on January 20, White 
House Chief of Staff Reince Priebus issued a memorandum to the heads of all executive 
departments and agencies issuing a freeze on new or pending regulations (“Priebus Memorandum”).  
As described in more detail below, the effect of the freeze on regulations that have already been 
published in the Federal Register is limited to those that have not yet become effective (usually 60 
days after publication), rather than those for which the compliance deadline has not yet been 
reached.  The number of existing rules affected by the memorandum that would affect the food and 
agricultural industries, therefore, is rather limited because most of them were published in 2016 and 
have already become effective.   
 
Second, President Trump issued a memorandum to the Office of the United States Trade 
Representative (USTR) ordering the withdrawal of the United States from the Trans-Pacific 
Partnership agreement (TPP).  The U.S. Congress had not yet ratified the TPP, but the United 
States’ withdrawal from the agreement signals a dramatic change in U.S. economic policy since the 
end of World War II.  President Trump’s decision to focus on bilateral deals, as opposed to large 
multilateral arrangements such as TPP, may reduce economic gains for the industry by limiting the 
potential for increased access to Asian markets. 
 
Third, President Trump issued a memorandum ordering a freeze on the hiring of federal civilian 
employees across the executive branch.  It is unclear at this time how this order will affect the U.S. 
Food and Drug Administration (FDA) or the U.S. Department of Agriculture (USDA). 
 

I. Regulations Freeze  
 
Following in the footsteps of every president since President Ronald Reagan, the Trump 
administration has issued a temporary freeze on rulemaking activity to allow incoming appointees 
the opportunity to review and approve new regulations.  The Priebus Memorandum delays further 
action on: 1) regulations that have not yet been sent to the Federal Register for publication; 2) 
regulations that have been sent to the Federal Register but that have not yet been published; and 3) 
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regulations that have been published in the Federal Register but have yet not reached their effective 
dates.  The memorandum includes exceptions for emergency situations involving, among other 
things, health and safety, and for regulations that are subject to a statutory or judicial deadline.   
 
The memorandum defines “regulatory action” to include both “regulations” as defined in section 3(f) 
of Executive Order 12866 (covering any substantive action by an agency that promulgates or is 
expected to lead to the promulgation of a final rule or regulation) as well as any "guidance 
document" as defined in section 3(g) of Executive Order 12866 as it existed when Executive Order 
13422 was in effect. 1/ 
 
As explained below, the implications of the memorandum on FDA regulations will be relatively 
modest because few of the agency’s regulatory actions fall within the scope of the freeze.  Some 
notable regulations recently issued by USDA, however, will be delayed under the memorandum.  
Some recent FDA guidance documents also may be affected in some way. 
 

A. Regulations Not Yet Sent to the Federal Register 
 
The Priebus Memorandum asks that agencies not send any regulation to the Federal Register until a 
department or agency head appointed or designated by President Trump reviews and approves the 
regulation.  This includes those regulations pending review at the Office of Management and Budget 
(OMB).  For instance, USDA’s Agricultural Marketing Service (AMS) recently sent to OMB an 
Advanced Notice of Proposed Rulemaking (ANPR) to solicit public comment on how the agency 
should implement the National Bioengineered Food Disclosure Standard passed by Congress last 
summer.   Following the administration’s issuance of the Priebus Memorandum, AMS withdrew the 
ANPR. 
 

B. Regulations Sent to the Federal Register But Not Yet Published 
 
For regulations that have been sent to the Federal Register but not published, the memorandum 
asks agencies to withdraw the regulation.  These regulations, too, must await review and approval 
by Trump administration officials before they may be published.  We are not aware of any such FDA 
or USDA regulations that would affect the food and agricultural industries. 
 

C. Published Regulations Not Yet Effective 
 
For regulations that have been published in the Federal Register but have not yet become effective, 
the memorandum asks agencies to postpone their effective dates temporarily for 60 days from the 
date of the memorandum (January 20) “for the purpose of reviewing questions of fact, law, and 
policy they raise.”  Agencies also are asked to consider proposing for notice and comment a rule to 
delay the effective date for those regulations beyond the 60-day period, as well as potentially 
proposing further notice-and-comment rulemaking.  For those regulations that raise no substantial 
questions of law or policy, no further action is required.  For those regulations that raise substantial 
questions of law or policy, agencies are directed to notify the OMB Director and “take further 
appropriate action in consultation with the OMB Director.” 
 
An important distinction to keep in mind when considering whether a rule is subject to the 60-day 
delay is the difference between a rule’s effective date and its compliance date.  The memorandum 
only delays rules that have not yet become effective, not rules for which the compliance deadline 

                                                   
1/ Executive Order 13422, in relevant part, amended Executive Order 12866 to define 
“guidance document” as “an agency statement of general applicability and future effect, other than a 
regulatory action, that sets forth a policy on a statutory, regulatory, or technical issue or an 
interpretation of a statutory or regulatory issue.”  
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has not yet taken effect.  As a result, the rule will not delay implementation of any of the FDA Food 
Safety Modernization Act (FSMA) rules, nor implementation of FDA’s Revision of the Nutrition and 
Supplement Facts Labels, because the effective date for each of these rules has already long 
passed. 2/   
 
Recent regulations that have not yet become effective, and that therefore are subject to the 60-day 
delay, include the AMS’s National Organic Program Organic Livestock and Poultry Practices final 
rule (effective date March 20, 2017) and the Grain Inspection, Packers and Stockyards 
Administration’s (GIPSA’s) interim final rule on the Scope of Sections 202(a) and (b) of the Packers 
and Stockyards Act (effective February 12, 2017).  Although final guidance documents do not have 
an official effective date, it is possible that FDA’s final guidance on FSMA Voluntary Qualified 
Importer Program could be subject to further review, revision, or deferred implementation because it 
was issued so recently. 
 
Pending regulations proposed by FDA and USDA technically have no effective dates and therefore 
do not fall within the scope of the 60-day delay provision of the memorandum. 3/  As with any 
proposed rule, however, the agencies may always choose to withdraw them at any time, or issue a 
supplemental proposal or reproposed rule.  In addition, FDA or USDA could choose to extend the 
comment period for any recently proposed regulations, or choose to reopen the comment period at a 
later date.   
 
Similarly, recently issued draft guidance documents are outside the scope of the 60-day delay 
provision of the memorandum because they are drafts and have no effective dates. 4/  These 
documents could be good candidates for extensions of the public comment period if the affected 
industries so requested. 
 

II. U.S. Withdrawal from TPP 
 
On January 23, President Trump ordered USTR to withdraw the United States from the TPP.  The 
order reflects President Trump’s intent “to deal directly with individual countries on a one-on-one (or 
bilateral) basis in negotiating future trade deals” and directs USTR “to begin pursuing, wherever 

                                                   
2/ The effective date of FDA’s most recently finalized FSMA rule, the Food Defense rule, as 
well as the Revision of the Nutrition and Supplement Facts Labels, was July 26, 2016.  The effective 
dates for all the other FSMA rules were much earlier, generally 60 days from publication.  
3/ Recent proposed rules include the Food Safety and Inspection Service’s (FSIS’s) proposed 
rule for the Revision of the Nutrition Facts Labels for Meat and Poultry Products and Updating 
Certain Reference Amounts Customarily Consumed; GIPSA’s proposed Tournament Systems and 
Poultry Growing Arrangements rule; GIPSA’s proposed rule on Unfair Practices and Unreasonable 
Preference; and the Animal and Plant Health Inspection Service’s (APHIS’s) proposed rule on 
Importation, Interstate Movement, and Environmental Release of Certain Genetically Engineered 
Organisms. 
4/ Recently published draft guidance documents include FDA’s draft guidance on: Control of 
Listeria monocytogenes in Ready-To-Eat Foods; Compliance with and Recommendations for 
Implementation of the Standards for the Growing, Harvesting, Packing, and Holding of Produce for 
Human Consumption for Sprout Operations; Regulation of Intentionally Altered Genomic DNA in 
Animals; Questions and Answers on the Nutrition and Supplement Facts Labels Related to the 
Compliance Date, Added Sugars, and Declaration of Quantitative Amounts of Vitamins and 
Minerals; Reference Amounts Customarily Consumed: List of Products for Each Product Category; 
and  Submitting Form FDA 2541 (Food Canning Establishment Registration) and Forms FDA 2541d, 
FDA 2541e, FDA 2541f, and FDA 2541g (Food Process Filing Forms) to FDA in Electronic or Paper 
Format. 
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possible, bilateral trade negotiations to promote American industry, protect American workers, and 
raise American wages.”   
 
The TPP is a multilateral trade and investment agreement comprising twelve countries in North and 
South America and Asia.  President Barack Obama had signed the TPP, in part, to capitalize on new 
opportunities for U.S. food companies in the Asia-Pacific region, including in Japan, Vietnam, and 
Malaysia.  The TPP was negotiated with the expectation that other major Asian and Latin American 
economies (e.g., Thailand, Indonesia, Philippines, Taiwan, and even China in 10-15 years) could 
have joined the agreement to avoid being “frozen out” of the economic advantages that would have 
been captured in the agreement.  Instead, the other 11 TPP countries may go ahead with the 
agreement to benefit their own producers, exporters, and workers, whereas U.S. food companies will 
be left with the status quo (including a marked disadvantage to Australia in the critical Japanese 
market).  Additionally, China and other leading economies in Asia are likely to forge ahead with 
alternative economic arrangements (such as the Regional Comprehensive Economic Partnership 
(RCEP)) that exclude the United States. 
 
The long-term effects of the United States’ withdrawal from TPP remain to be seen.  This being said, 
notwithstanding broad concerns about the future role of the United States in the Asia-Pacific region, 
it should be emphasized that U.S. ratification of the TPP faced significant challenges even if 
Secretary Clinton had been elected president.  The agreement signed by President Obama received 
a lukewarm reception on Capitol Hill due in significant part to ongoing concerns over key provisions 
pertaining to biologics, tobacco, and financial services.  Consequently, important players on Capitol 
Hill, most notably Senate Finance Committee Chairman Orrin Hatch (R-Utah), had refused to 
endorse the TPP despite their broad support for U.S. trade and investment agreements.   
 
In addition to withdrawing the United States from the TPP, President Trump has stated that the 
United States will seek to renegotiate the North American Free Trade Agreement (NAFTA) with 
Canada and Mexico.   President Trump plans to discuss modifications to the NAFTA during 
upcoming meetings with Canadian Prime Minister Justin Trudeau and Mexican President Enrique 
Peña Nieto.  Although the scope of the announced NAFTA renegotiation is unclear, both countries 
already have indicated a willingness to renegotiate with the United States.  Ironically, the NAFTA 
renegotiation could provide U.S. agricultural and food interests the opportunity to request NAFTA 
modifications designed to obtain comparable benefits to those achieved in the now withdrawn TPP. 

 
III. Federal Hiring Freeze 

 
Finally, President Trump has issued a freeze on further hiring of federal civilian employees.  Under 
the freeze, no vacant positions existing at noon on January 22, 2017, may be filled, and no new 
positions may be created, “except in limited circumstances.”  The memorandum permits heads of 
agencies to exempt from the hiring freeze any positions they deem necessary to meet national 
security or public safety responsibilities.  The hiring freeze does not affect the nomination and 
appointment of officials to positions requiring presidential appointment or Senate confirmation, the 
appointment of officials to non-career positions in the Senior Executive Service or to Schedule C 
positions in the Excepted Service, or the appointment of any other officials who serve at the pleasure 
of the appointing authority. 
 
At this time it is not clear whether or how the hiring freeze will affect hiring within FDA or USDA.  For 
instance, it is uncertain whether FDA’s hiring of additional investigators for FSMA enforcement would 
be considered to fall under the exception for hiring needed to meet national security or public safety 
responsibilities.  FDA reportedly declined to say whether this exception would apply to any of its 
open positions, possibly indicating that no such decision has yet been made. 
 

*  *  * 
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We will continue to monitor the Trump administration’s actions and developing policy agenda.  
Please contact us if you have any questions. 


