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MEMORANDUM 

 

From: Joseph A. Levitt 

Leigh G. Barcham 

 

Date: February 2, 2017 

 

Re: Trump Administration Issues Executive Order on Reducing Regulation and 

Controlling Regulatory Costs 

 
On January 30, 2017, President Donald Trump issued an executive order to reduce the number of 
federal regulations and establish a process for the White House to set an annual cap on the cost of 
new regulations.  For Fiscal Year 2017 (FY 2017), the order requires that for each new rule 
proposed or finalized, the agency must identify at least two existing regulations to be repealed.  
There also may be no net increase in costs for the regulations promulgated and repealed in 2017.  
For FY 2018 and subsequent years, the Director of the Office of Management and Budget (OMB) 
will set a cap for each agency on the total net increase in costs for new and repealed regulations, or 
it may require a reduction in net costs.  Thus, for each new regulation an agency identifies in its 
Regulatory Plan that would increase costs, it must identify at least two regulations it would repeal to 
offset the costs. 
 
For purposes of the order, the term “regulation” or “rule” is defined to mean “an agency statement of 
general or particular applicability and future effect designed to implement, interpret, or prescribe law 
or policy or to describe the procedure or practice requirements of an agency,” with exceptions for 
military, national security, or foreign affairs regulations; regulations related to agency organization, 
management, or personnel; or any category of regulations exempted by the Director of OMB. 1/   
 
It is unclear at this time how significant an effect the order will have on future rulemaking.  The order 
contains many caveats that the requirements will apply “unless prohibited by law” or “to the extent 
permitted by law.”  The effect of the order therefore will turn on how agencies interpret its scope and 
whether it applies to regulations or rules required by statute or judicial order, or whether agencies 

                                                   
1/ Unlike the White House’s previous “Regulatory Freeze Pending Review” memorandum (also 
referred to as the “Priebus Memorandum”), the term “regulation” does not specifically include 
“guidance.”  See HL Memo – Trump Administration Freezes Regulations and Hiring  and Withdraws 
from Trans-Pacific Partnership (Jan. 26, 2017).  It is unclear whether this is intentional and the 
administration intends to exclude guidance from the executive order.  Note, the FDA definition of 
“guidance” includes documents that “describe the agency’s interpretation of or policy on a regulatory 
issue.”  21 C.F.R. § 10.115(b).  Because the order defines “regulation” or “rule” as including agency 
statements on “interpretation” of a “law or policy,” it is possible OMB will include “guidance” 
documents within scope of the order.   
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are able to gain an exemption from the Director of OMB (e.g., arguing public health and safety or 
national security reasons). 2/ 
 
Regulatory Cap for 2017 
 
For FY 2017, unless prohibited by law, whenever an agency proposes for notice and comment or 
otherwise promulgates a new regulation, the agency must identify at least two existing regulations it 
would repeal.  The order also directs the heads of all agencies that the total incremental cost of all 
new regulations finalized during FY 2017, including repealed regulations, must be no greater than 
$0, unless otherwise required by law or consistent with advice provided by the Director OMB.  Any 
new incremental cost associated with a new regulation must be offset by the elimination of existing 
costs associated with at least two existing regulations. 
 
The Director of OMB will provide the agencies with guidance on how to implement this regulatory 
cap for FY 2017.  The guidance will address the processes for standardizing the measurement and 
estimation of regulatory costs; standards for determining what qualifies as new and offsetting 
regulations; standards for determining the costs of existing regulations considered for elimination; 
processes for accounting for costs in different fiscal years; methods to oversee the issuance of rules 
with costs offset by savings at different times or different agencies; and emergencies and other 
circumstances that might justify individual waivers of the order’s requirements.   
 
The executive order is silent on whether the regulatory agency is allowed to consider the economic 
benefits associated with regulations.  For example, when FDA issued the Revision of the Nutrition 
and Supplement Facts Labels regulation in May, the agency estimated the benefits over 20 years 
ranging from $0.2 to $5 billion, while the costs would be from $0.2 to $0.8 billion.  In other words, 
FDA concluded in its economic impact analysis that despite the significant costs the new rules would 
impose on the industry, the benefits would equal or exceed those costs.  We suspect the 
administration will need to provide future guidance on whether regulatory agencies can consider the 
benefits or must limit their assessment under this order to the costs of a regulation. 
 
Annual Regulatory Cost Submissions to OMB 
 
Beginning in FY 2018, during the presidential budget process, the Director of OMB must identify to 
agencies a total amount of incremental costs that will be allowed for each agency in issuing new 
regulations and repealing regulations for the next fiscal year.  OMB may allow an increase or require 
a reduction in total regulatory costs.  No regulation exceeding the total incremental cost allowance 
set for the agency will be permitted unless required by law or approved in writing by the Director of 
OMB.  
 
The order also requires that the Regulatory Plans for each agency must identify two or more 
offsetting regulations that would be repealed for reach regulation that increases incremental cost, 
including the agency’s best approximation of the total costs or savings associated with each new 
regulation or repealed regulation.  Additionally, according to the order, each agency may not issue a 
regulation if it was not included in the most recent version or update of its Unified Regulatory Agenda 
unless approved in advance in writing by the Director of OMB.  
 

                                                   
2/ For example, there may be a basis to argue food and color additive regulations, health claim 
regulations, and the regulation that would establish the National Bioengineered Food Disclosure 
Standard are required by federal statute and, therefore, excluded.  The language of the executive 
order is sufficient vaguely, however, that the administration could interpret it differently.  Regulatory 
agencies will need to work closely with OMB and the administration to determine the scope of 
covered and excluded regulations.    
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The order directs OMB to issue guidance to agencies on the implementation of these requirements. 
 
Implications for FDA and USDA Regulations  
 
How great an effect the order will have in the long term will depend on the government’s 
interpretation of the scope of the order.  For instance, the requirement to repeal two rules for every 
new rule issued in FY 2017 applies “unless prohibited by law,” and other provisions apply “to the 
extent permitted by law.”  It is possible the order could be interpreted such that any regulations 
required by statute or judicial order would fall outside the scope of the order, or that other regulations 
would be excluded for other reasons.   
 
In the short term, however, the order has the potential to slow the pace of agency regulation at the 
U.S. Food and Drug Administration (FDA) and U.S. Department of Agriculture (USDA) as the 
agencies take time to evaluate the order and work to comply with its requirements. 3/   
 
The next step is for the government to determine which types of regulations are covered and which 
are not, and then to develop strategies for implementing the order for covered regulations.   As 
noted, OMB is to develop guidance to agencies on how to implement this rule, so more will be 
known once that occurs.  
 
Memorandum to Streamline Permits and Reduce Regulatory Burdens for Manufacturing 
 
Additionally, on January 24, 2017, President Trump issued a memorandum on streamlining 
permitting requirements and reducing regulatory burdens for domestic manufacturing.  The 
memorandum directs the Secretary of Commerce (Commerce) to conduct outreach with 
stakeholders on the effect of federal regulations on domestic manufacturing, including soliciting 
public comments for no more than 60 days.  Commerce must coordinate with USDA, the 
Department of Energy, the Environmental Protection Agency, OMB, and the Small Business 
Administration, as well as any other agencies as appropriate.  Within 60 days of conducting the 
outreach, Commerce must submit a report to the president with a plan to streamline federal 
permitting and reduce the regulatory burdens affecting domestic manufacturers.  The report also 
may include recommendations for changes to existing regulations or statutes or other actions that 
can be taken immediately under existing authority.   
 
Although the memorandum likely is targeted toward other manufacturing industries, the 
memorandum is broad and encompasses all agencies.  Commerce’s solicitation of public input 
therefore provides an opportunity for domestic food manufacturers to raise concerns regarding 
regulations that affect domestic food manufacturing. 
 

*  *  * 
 
We will continue to monitor the Trump administration’s actions and developing policy agenda.  
Please contact us if you have any questions. 

                                                   
3/ Some of the rulemakings identified in the most recent Unified Regulatory Agendas that could 
be delayed by the memorandum include, for example: FDA’s rule on Calorie Labeling of Articles of 
Food in Vending Machines; Front of Package Font Size and Signage for Gums, Mints and Roll 
Candy Sold From Vending Machines; the Food Safety and Inspection Service’s (FSIS’s) rule on 
Revision of the Nutrition Facts Panels for Meat and Poultry Products and Updating Certain 
Reference Amounts Customarily Consumed; and the Agricultural Marketing Service’s (AMS’s) rule 
implementing the National Bioengineered Food Disclosure Standard.    


