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MEMORANDUM

From: Martin J. Hahn
Xin Tao

Date: October 14, 2016

Re: California’s OEHHA Adopts New Proposition 65 “Clear and Reasonable Warnings”
Regulations

Effective on August 30, 2018, California’s Office of Environmental Health Hazard Assessment
(OEHHA) will adopt new regulations regarding the manner in which clear and reasonable warnings
should be given under the Proposition 65 (Safe Drinking Water and Toxic Enforcement Act of
1986). 1/ By way of brief background, Proposition 65 requires businesses to provide “clear and
reasonable warnings” when they knowingly and intentionally cause an exposure to a listed chemical
to any individual in California. 2/ Under the current Article 6 to Title 27 of the California Code of
Regulations, the “clear and reasonable warnings” must be reasonably calculated, considering the
alternative methods available under the circumstances, to make the warning message available to
the individual prior to exposure. 3/

OEHHA finds the current regulations lack the specificity necessary to ensure the public receives
useful information about potential exposures. OEHHA intends to provide more useful information to
California consumers through the new regulations. One of the many notable changes is the
requirement that the warning needs to contain the name of one or more of the listed chemicals in the
consumer products. 4/ OEHHA also tries to clarify the relative responsibilities of different parties in
the supply chain to provide consumer product exposure warnings. Businesses have the option of
continuing to comply with the current version of the regulations until August 30, 2018, or comply with
these new regulations in advance of the effective date.

This memorandum highlights some of the notable changes of the new regulations that may be of
particular interest to food companies. 5/

I. Responsibility to Provide Consumer Product Exposure Warnings

Proposition 65 applies to all businesses in the chain of commerce, including the manufacturer,
producer, packager, importer, supplier, distributor, and retailer of a food product. OEHHA believes

1/ OEHHA, “Notice of Adoption Article 6: Clear and Reasonable Warnings,” available at:
http://oehha.ca.gov/proposition-65/crnr/notice-adoption-article-6-clear-and-reasonable-warnings.
2/ § 25249.6 of the California Health and Safety Code.
3/ See § 25601 of the Title 27, California Code of Regulations.
4/ See § 25601(b) of the new Title 27, California Code of Regulations (“new regulations”).
5/ The definition of “Food” under the new regulations includes “dietary supplements.” See §
25600.1(g) of the new regulations.
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that manufacturers have greater knowledge than retailers regarding a product’s chemical content
and, as such, the manufacturers should have the primary responsibility for providing the warning.
Under the new regulations, a food manufacturer can comply with the “clear and reasonable” warning
by (1) affixing a warning to the product, (2) providing specific written notice to the authorized agents
of a retailer, or (3) entering into private contracts with retailers regarding the warning
responsibility. 6/

If a written notice is provided, the manufacturer must obtain confirmation of receipt of this notice from
the retail seller within six months during the first year after the effective date of the regulation;
thereafter, confirmation of receipt need be obtained only once per year. 7/ When a different or
additional chemical name or endpoint (i.e., cancer or reproductive toxicity) is included in the warning,
an additional notice is required within 90 days. 8/ Such confirmation of receipt can be given via e-
mail or other electronic methods. 9/ The notice should also contain the following elements:

 Statement that the product may result in exposure to one or more listed chemicals;
 The exact name or description of the product or specific identifying information for the product
such as a UPC;
 Include all necessary warning materials such as labels, labeling, shelf signs or tags, and
warning language for products sold on the Internet. 10/

Also of note is that the term “retail seller” under the new regulations is defined as “a person or
business that sells or otherwise provides the consumer products directly to the consumer by any
means, including via the Internet.” 11/ As such, the definition also covers a business or facility that
is primarily devoted to non-retail activities. While the manufacturer takes the primary responsibility
to provide warnings under the new regulations, the retail seller is still responsible for warnings under
certain circumstances. For example, if a retailer is selling the product under its own brand name,
has introduced the listed chemical, has caused the chemical to be created in the product, or has
covered, altered, or obscured the warning label that has been affixed by the manufacturer, it is
responsible for providing the consumer product exposure warning. 12/

II. Warning for Food Products

The new regulations provide specific guidance on the method of transmission and content of
warnings. It is important to note that failure to meet these requirements does not constitute an
automatic violation of Proposition 65. A company may provide warnings that are different from those
in the regulations provided they are considered “clear and reasonable.” A company can avoid
uncertainty as to whether they have provided an appropriate warning, however, by following the
recommendations found in the regulations.

The new regulations require the warning to include the name of one or more of the listed chemicals
in the consumer product. 13/ If a warning is being provided for more than one endpoint (i.e., cancer
and reproductive toxicity), the warning must include the name of one or more chemicals for each
endpoint. 14/ OEHHA also requires that the warnings must be displayed with such conspicuousness

6/ See § 25600.2 of the new regulations.
7/ See § 25600.2(c) of the new regulations.
8/ See id.
9/ See § 25600.2(b) of the new regulations.
10/ See id.
11/ See § 25600.1(l) of the new regulations.
12/ See § 25600.2(e) of the new regulations.
13/ See supra note 4.
14/ See id.
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as compared with other words or designs on the labeling as to render the warning “likely to be read
and understood by an ordinary individual under customary conditions of purchase or use.” 15/
Further, the warning may contain information that is supplemental to the content required by the new
regulations only if the additional information identifies the source of the exposure or provides
information on how to avoid or reduce exposure to the identified chemical or chemicals. 16/

In practice, for a food product that may expose consumers to both listed carcinogens and
reproductive toxicants, OEHHA requires that the warning should contain the following content:

“WARNING: Consuming this product can expose you to chemicals including [name of one or
more chemicals], which is [are] known to the State of California to cause cancer and [name of
one or more chemicals], which is [are] known to the State of California to cause birth defects
or other reproductive harm. For more information go to
www.P65Warnings.ca.gov/food.” 17/

A warning for a consumer product, including food, can be provided using one or more of the
following methods:

1. A product-specific warning provided on a posted sign, shelf tag, or shelf sign, for the
product at each point of display;

2. A product-specific warning provided via any electronic device or process that
automatically provides the warning to the purchaser prior to or during the purchase, 18/
provided that the purchasers do not need to seek out the warning;

3. An on-product warning. 19/

When the warning is provided on the food product label, it must be set off from other surrounding
information, enclosed in a box and comply with the content requirements. 20/ If a specific food
product sign, label, or shelf tag used to provide a warning includes consumer information in a
language other than English, the warning must also be provided in that language in addition to
English. 21/

For Internet purchases, a warning that complies with the content requirement as summarized above
must be provided by including either the warning of a clearly marked hyperlink using the word
“WARNING” on the product display page, or by otherwise prominently displaying the warning to the
purchaser prior to completing the purchase. 22/ OEHHA further provides that if an on-product
warning is provided, the warning on the website may use the same content as the on-product

15/ § 25601(c) of the new regulations.
16/ See § 25601(e) of the new regulations.
17/ See § 25607.2(a)(4) of the new regulations.
18/ This provision is intended to capture existing and future methods of communication,
including currently available tools such as electronic shopping carts, smart phone applications,
barcode scanners, self-checkout registers, pop-ups on Internet websites and any other electronic
device that can immediately provide the consumer with the required warning. See OEHHA, Initial
Statement of Reasons, Title 27, California Code of Regulations, available at:
http://oehha.ca.gov/media/downloads/crnr/112715warningreg20isor.pdf/.
19/ See § 25602(a) of the new regulations.
20/ See § 25607.1(b) of the new regulations.
21/ See § 25607.1(c) of the new regulations.
22/ See § 25602(b) of the new regulations.
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warning. 23/ Consumers should not search for the warning in the general content of the
website. 24/

III. Companies Under Court-ordered Settlement or Final Judgment

In the Final Statement of Reasons (FSOR) of the new regulations, OEHHA clarifies that parties to a
court-ordered settlement or final judgment establishing warnings are deemed to be providing a “clear
and reasonable” warning for that exposure. 25/ However, OEHHA declines to expand the reach of
this provision to grandfather such warnings beyond the parties to a specific settlement or court
order. OEHHA reasoned such an approach would reduce the reach of the new provisions. It is
important for food companies to note that only parties that are parts of a settlement agreement or
judgment can continue to use the same language dictated by the courts. Other companies will be
required to follow the new regulations.

IV. Food and Non-Alcoholic Beverage Exposure Warnings for Restaurants

OEHHA provides very specific content and method of transmission requirements for food and non-
alcoholic beverage exposures warnings in restaurants. In particular, a warning at a restaurant or
other facility that sells food or beverages primarily for on-site consumption should include the
following warning:

“WARNING: Certain foods and beverages sold or served here can expose you to chemicals
including acrylamide in many fried or baked foods, and mercury in fish, which are known to the
State of California to cause cancer and birth defects or other reproductive harm. For more
information go to www.P65Warnings.ca.gov/restaurant.” 26/

The warning also needs to be provided using one or more of the following:

1. Entrance: an 8.5 by 11 inch sign, printed in no smaller than 28-point type placed so that it is
readable and conspicuous to customers as they enter each public entrance to the restaurant or
facility whether food or beverages may be consumed. 27/

2. Point of Sale: a notice or sign no smaller than 5 by 5 inches, printed in no smaller than 20-
point type placed at each point of sale so as to assure that it is readable and conspicuous. 28/

3. Menu or Lists of offerings: a warning on any menu or list describing food or non-alcoholic
beverage offerings, in a type size no smaller than the largest type size used for the names of
general menu items. 29/

* * *

We will continue to closely monitor all developments related to California’s Prop 65 requirements. If
you have any questions, or if we can be of any assistance, please do not hesitate to contact us.

23/ See id.
24/ See id.
25/ OEHHA, Final Statement of Reasons, Title 27, California Code of Regulations, available at:
http://oehha.ca.gov/media/downloads/crnr/art6fsor090116.pdf.
26/ See Section 25607.6 of the new regulations.
27/ See Section 25607.5 of the new regulations.
28/ See id.
29/ See id.


